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(1) Any solicitation of bids or pro-
posals issued by the PHA and any con-
tract executed by the PHA for develop-
ment, maintenance, and modernization 
of the project shall include a statement 
that any prevailing wage rate (includ-
ing basic hourly rate and any fringe 
benefits) determined under State law 
to be prevailing with respect to an em-
ployee in any trade or position em-
ployed under the contract is inappli-
cable to the contract and shall not be 
enforced against the contractor or any 
subcontractor with respect to employ-
ees engaged under the contract when-
ever either of the following occurs: 

(i) Such nonfederal prevailing wage 
rate exceeds: (A) The applicable wage 
rate determined by the Secretary of 
Labor pursuant to the Davis-Bacon Act 
(40 U.S.C. 276a et seq.) to be prevailing 
in the locality with respect to such 
trade; (B) an applicable apprentice 
wage rate based thereon specified in an 
apprenticeship program registered with 
the Department of Labor or a DOL-rec-
ognized State Apprenticeship Agency 
or (C) an applicable trainee wage rate 
based thereon specified in a DOL-cer-
tified trainee program; or 

(ii) Such nonfederal prevailing wage 
rate, exclusive of any fringe benefits, 
exceeds the applicable wage rate deter-
mined by the Secretary of HUD to be 
prevailing in the locality with respect 
to such trade or position. 
Failure to include this statement may 
constitute grounds for requiring re-
solicitation of the bid or proposal; 

(2) The PHA itself shall not be re-
quired to pay the basic hourly rate or 
any fringe benefits comprising a pre-
vailing wage rate determined under 
State law and described in paragraph 
(a)(2) of this section to any of its own 
employees who may be engaged in the 
work item for development, mainte-
nance, and modernization of the 
project; and 

(3) Neither the basic hourly rate nor 
any fringe benefits comprising a pre-
vailing wage rate determined under 
State law and described in paragraph 
(a)(2) shall be enforced against the PHA 
or any of its contractors or subcontrac-
tors with respect to employees engaged 
in the contract or PHA-performed work 
item for development, maintenance, 
and modernization of the project. 

(c) Nothing in this section shall af-
fect the applicability of any wage rate 
established in a collective bargaining 
agreement with a PHA or its contrac-
tors or subcontractors where such wage 
rate equals or exceeds the applicable 
Federal wage rate referred to in para-
graph (a)(2) of this section, nor does 
this section impose a ceiling on wage 
rates a PHA or its contractors or sub-
contractors may choose to pay inde-
pendent of State law. 

(d) The provisions of this section 
shall be applicable to work performed 
under any prime contract entered into 
as a result of a solicitation of bids or 
proposals issued on or after October 6, 
1988 and to any work performed by em-
ployees of a PHA on or after October 6, 
1988, but not to work or contracts ad-
ministered by Indian Housing Authori-
ties (for which, see part 905 of this 
chapter). 

[53 FR 30217, Aug. 10, 1988, as amended at 57 
FR 28358, June 24, 1992; 61 FR 8736, Mar. 5, 
1996] 

Subpart B—Required Insurance 
Coverage 

SOURCE: 58 FR 51957, Oct. 5, 1993, unless 
otherwise noted. 

§ 965.201 Purpose and applicability. 
(a) Purpose. The purpose of this sub-

part is to implement policies con-
cerning insurance coverage required 
under the Annual Contributions Con-
tract (ACC) between the U.S. Depart-
ment of Housing and Urban Develop-
ment (HUD) and a Public Housing 
Agency (PHA). 

(b) Applicability. The provisions of 
this subpart apply to all housing owned 
by PHAs, including Turnkey III hous-
ing. However, these provisions do not 
apply to Section 23 and Section 10(c) 
PHA-leased projects or to Section 8 
Housing Assistance Payments Program 
projects. 

§ 965.205 Qualified PHA-owned insur-
ance entity. 

(a) Contractual requirements for insur-
ance coverage. The Annual Contribu-
tions Contract (ACC) between PHAs 
and the U.S. Department of Housing 
and Urban Development requires that 
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PHAs maintain specified insurance 
coverage for property and casualty 
losses that would jeopardize the finan-
cial stability of the PHAs. The insur-
ance coverage is required to be ob-
tained under procedures that provide 
‘‘for open and competitive bidding.’’ The 
HUD Appropriations Act for Fiscal 
Year 1992 provided that a PHA could 
purchase insurance coverage without 
regard to competitive selection proce-
dures when it purchases it from a non-
profit insurance entity owned and con-
trolled by PHAs approved by HUD in 
accordance with standards established 
by regulation. This section specifies 
the standards. 

(b) Method of selecting insurance cov-
erage. While 24 CFR part 85 requires 
that grantees solicit full and open com-
petition for their procurements, the 
HUD Appropriations Act for Fiscal 
Year 1992 provides an exception to this 
requirement. PHAs are authorized to 
obtain any line of insurance from a 
nonprofit insurance entity that is 
owned and controlled by PHAs and ap-
proved by HUD in accordance with this 
section, without regard to competitive 
selection procedures. Procurement of 
insurance from other entities is subject 
to competitive selection procedures. 

(c) Approval of a nonprofit insurance 
entity. Under the following conditions, 
HUD will approve a nonprofit self-fund-
ed insurance entity created by PHAs 
that limits participation to PHAs (and 
to nonprofit entities associated with 
PHAs that engage in activities or per-
form functions only for housing au-
thorities or housing authority resi-
dents): 

(1) An insurance company (including a 
risk retention group). (i) The insurance 
company is licensed or authorized to do 
business in the State by the State In-
surance Commissioner and has sub-
mitted documentation of this approval 
to HUD; and 

(ii) The insurance company has not 
been suspended from providing insur-
ance coverage in the State or been sus-
pended or debarred from doing business 
with the federal government. The in-
surance company is obligated to send 
to HUD a copy of any action taken by 
the authorizing official to withdraw 
the license or authorization. 

(2) An entity not organized as an insur-
ance company. (i) The entity has com-
petent underwriting staff (hired di-
rectly or engaged by contract with a 
third party), as evidenced by profes-
sionals with an average of at least five 
years of experience in large risk (ex-
ceeding $100,000 in annual premiums) 
commercial underwriting or at least 
five years of experience in the under-
writing of risks for public entity risk 
pools. This standard may be satisfied 
by submission of evidence of competent 
underwriting staff, including copies of 
resumes of underwriting staff for the 
entity; 

(ii) The entity has efficient and 
qualified management (hired directly 
or engaged by contract with a third 
party), as evidenced by the report sub-
mitted to HUD in accordance with 
paragraph (d)(3) of this section and by 
having at least one senior staff person 
who has a minimum of five years of ex-
perience: 

(A) At the management level of Vice 
President of a property/casualty insur-
ance entity; 

(B) As a senior branch manager of a 
branch office with annual property/cas-
ualty premiums exceeding $5 million; 
or 

(C) As a senior manager of a public 
entity risk pool. Documentation for 
this standard must include copies of re-
sumes of key management personnel 
responsible for oversight and for the 
day-to-day operation of the entity; 

(iii) The entity maintains internal 
controls and cost containment meas-
ures, as evidenced by an annual budget; 

(iv) The entity maintains sound in-
vestments consistent with the State 
insurance commissioner’s require-
ments for licensed insurance compa-
nies, or other State statutory require-
ments controlling investments of pub-
lic entities, in the State in which the 
entity is organized, investing only in 
assets that qualify as ‘‘admitted as-
sets’’; 

(v) The entity maintains adequate 
surplus and reserves for undischarged 
liabilities of all types, as evidenced by 
a current audited financial statement 
and an actuarial review conducted in 
accordance with paragraph (d) of this 
section; and 
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(vi) Upon application for initial ap-
proval, the entity has proper organiza-
tional documentation, as evidenced by 
copies of the articles of incorporation, 
by-laws, business plans, copies of con-
tracts with third party administrators, 
and an opinion from legal counsel that 
establishment of the entity conforms 
with all legal requirements under Fed-
eral and State law. Any material 
changes made to these documents after 
initial approval must be submitted for 
review and approval before becoming 
effective. 

(d) Professional evaluations of perform-
ance. Audits and actuarial reviews are 
required to be prepared and submitted 
annually to the HUD Office of Public 
and Indian Housing, for review and ap-
propriate action, by nonprofit insur-
ance entities that are not insurance 
companies approved under paragraph 
(c)(1) of this section. In addition, an 
evaluation of other management fac-
tors is required to be performed by an 
insurance professional every three 
years. For fiscal years ending on or 
after December 31, 1993, the initial 
audit, actuarial review, and insurance 
management review required for a non-
profit insurance entity must be sub-
mitted to HUD within 90 days after the 
entity’s fiscal year. 

(1) The annual financial statement 
prepared in accordance with generally 
accepted accounting principles (includ-
ing any supplementary data required 
under GASB 10) is to be audited by an 
independent auditor (see 24 CFR part 
44), in accordance with generally ac-
cepted auditing standards. The inde-
pendent auditor shall express an opin-
ion on whether the entity’s financial 
statement is presented fairly in accord-
ance with generally accepted account-
ing principles. A copy of this audit 
must be submitted to HUD. 

(2) The actuarial review must be done 
consistent with requirements estab-
lished by the National Association of 
Insurance Commissioners and must be 
conducted by an independent property/ 
casualty actuary who is an Associate 
or Fellow of a recognized professional 
actuarial organization, such as the 
Casualty Actuary Society. The report 
issued, a copy of which must be sub-
mitted to HUD, must include an opin-
ion on any over or under reserving and 

the adequacy of the reserves main-
tained for the open claims and for in-
curred but unreported claims. 

(3) A review must be conducted, a 
copy of which must be submitted to 
HUD, by an independent insurance con-
sulting firm that has at least one per-
son on staff who has received the pro-
fessional designation of chartered prop-
erty/casualty underwriter (CPCU), as-
sociate in risk management (ARM), or 
associate in claims (AIC), of the fol-
lowing: 

(i) Efficiency of any Third Party Ad-
ministrator; 

(ii) Timeliness of the claim payments 
and reserving practices; and 

(iii) The adequacy of reinsurance cov-
erage. 

(e) Revocation of approval of a non-
profit insurance entity. HUD may revoke 
its approval of a nonprofit insurance 
entity under this section when it no 
longer meets the requirements of this 
section. The nonprofit insurance entity 
will be notified in writing of: the pro-
posed revocation of its approval, the 
reasons for the action, and the manner 
and time in which to request a hearing 
to challenge the determination. The 
procedure to be followed is specified in 
24 CFR part 26, subpart A. 

[41 FR 20276, May 17, 1976, as amended at 61 
FR 7969, Feb. 29, 1996; 61 FR 50219, Sept. 24, 
1996] 

§ 965.215 Lead-based paint liability in-
surance coverage. 

(a) General. The purpose of this sec-
tion is to specify what HUD deems rea-
sonable insurance coverage with re-
spect to the hazards associated with 
lead-based paint activities that the 
PHA undertakes, in accordance with 
the PHA’s ACC with HUD. The insur-
ance coverage does not relieve the PHA 
of its responsibility for assuring that 
lead-based paint activities are con-
ducted in a responsible manner. 

(b) Insurance coverage requirements. 
When the PHA undertakes lead-based 
paint activities, it must assure that it 
has reasonable insurance coverage for 
itself for potential personal injury li-
ability associated with those activities. 
If the work is being done by PHA em-
ployees, the PHA must obtain a liabil-
ity insurance policy directly to protect 
the PHA. If the work is being done by 
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